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B A B  I  
PE N D A HU L U A N  
A .  L a t a r  B e l a k a n g  P e n e l i t i a n  
 S a m p a i  d e n g a n  h a r i  i n i  b a n g s a  I n d o n e s i a  t e l a h  l e b i h  
d a r i  7 3  t a h u n  l a m a n y a  m e n y a t a k a n  d i r i  s e b a g a i  b a n g s a  y a n g  
m e r d e k a  d a n  b e r d a u l a t .  S u a t u  u s i a  y a n g  j i k a  d i s e t a r a k a n  
d e n g a n  s e o r a n g  m a n u s i a  m a k a  i a  a k a n  s e r u p a  d e n g a n  s e o r a n g  
m a n u s i a  y a n g  b e r u m u r ,  k a y a  a k a n  p e n g a l a m a n  s e r t a  b i j a k s a n a  
d a l a m  m e n g e m u k a k a n  s i k a p n y a .  R e n t e t a n  k e j a d i a n  y a n g  
m e w a r n a i  s e j a r a h  b a n g s a  I n d o n e s i a  d i a n t a r a n y a  m e n u n j u k a n  
p e n g a l a m a n  m e n g e n a i  d i n a m i k a  d a l a m  m e m p e r t a h a n k a n  
p e r s a t u a n  s e b a g a i  b a n g s a  I n d o n e s i a  d a r i  t i n d a k  k e j a h a t a n  
m a k a r  y a n g  d i p r a k a r s a i  o l e h  s e k e l o m p o k  o r a n g  t e r t e n t u  u n t u k  
m e m i s a h k a n  d i r i  d a r i  w i l a y a h  h u k u m  n e g a r a  I n d o n e s i a .  T i n d a k  
p i d a n a  m a k a r  i t u  s e n d i r i  d i a t u r  d a l a m  K i t a b  U n d a n g - u n d a n g  
H u k u m  p i d a n a ,  m e n g e n a i  i s t i l a h  “ m a k a r ”  d a l a m  K U H P  s e n d i r i  
d i m u l a i  p e n a f s i r a n  s e c a r a  k h u s u s  y a n g  d a p a t  d i t e m u i  d a l a m  
b u k u  k e s a t u  b a b  I X  t e p a t n y a  d a l a m  P a s a l  8 7  K U H P ,  y a n g  
b e r b u n y i  :  
“ D i k a t a k a n  a d a  m a k a r  u n t u k  m e l a k u k a n  s u a t u  p e r b u a t a n ,  
a p a b i l a  n i a t  u n t u k  i t u  t e l a h  t e r n y a t a  d a r i  a d a n y a  p e r m u l a a n  
p e l a k s a n a a n  s e p e r t i  d i m a k s u d  P a s a l  5 3  K U H P ” .  
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 J a d i  P a s a l  8 7  K U H P  h a n y a  m e m b e r i k a n  s u a t u  p e n a f s i r a n  
t e n t a n g  i s t i l a h  “ m a k a r ”  d a n  t i d a k  m e m b e r i k a n  d e f i n i s i n y a .  
D e n g a n  a d a n y a  P a s a l  8 7  K U H P  m a k a  m a k a r  u n t u k  m e l a k u k a n  
s u a t u  p e r b u a t a n  i t u  a d a  a p a b i l a  n i a t  u n t u k  i t u  t e l a h  a d a ,  y a n g  
t e r n y a t a  d a r i  p e r b u a t a n  p e l a k s a n a a n  s e b a g a i m a n a  d i m a k s u d  
o l e h  P a s a l  5 3  K U H P . B e r d a s a r k a n  y a n g  d i a t u r  d a l a m  b u k u  
k e s a t u  b a b  I X  P a s a l  8 7  K U H P  d a p a t  d i s i m p u l k a n  b a h w a  u n s u r  
t e r p e n t i n g  d a r i  m a k a r   u n t u k  m e l a k u k a n  s u a t u  p e r b u a t a n  
a d a l a h  s e b a g a i  b e r i k u t  :  
1 .  N i a t  
2 .  P e r m u l a a n  P e l a k s a n a a n 1 
 
 M e n u r u t  K a m u s  B e s a r  B a h a s a  I n d o n e s i a  ( K B B I )  d a n  
K a m u s  H u k u m  A n d i  H a m z a h ,  m a k a r  y a i t u : A k a l  b u s u k ;  
t i p u m u s l i h a t ;  P e r b u a t a n  ( u s a h a )  d e n g a n  m a k s u d  h e n d a k  
m e n y e r a n g  ( m e m b u n u h )  o r a n g . 2 
 S e p e r t i  c o n t o h n y a  r e n t e t a n  f e n o m e n a  k a s u s  m a k a r  d a l a m  
p e r j a l a n a n  s e j a r a h  b a n g s a  I n d o n e s i a  d i a n t a r a n y a  p a s c a  p i d a t o  
M u s o ,  p a r t a i  K o m u n i s  I n d o n e s i a  ( P K I )  s e c a r a  t e r b u k a  d a n  
s e c a r a  r e s m i  m e n g a d a k a n  p e r e b u t a n  k e k u a s a a n  d i  M a d i u n  
t e r h a d a p  k e k u a s a a n  n e g a r a  R e p u b l i k  I n d o n e s i a .  K e m u d i a n  
K a r t o s u w i r y o  m e m p r o k l a m a s i k a n  b e r d i r i n y a  s u a t u  n e g a r a  
“ N e g a r a  I s l a m  I n d o n e s i a ” .  D i m a n a  P r o k l a m a s i  t e r s e b u t  
d i s i a r k a n  k e  s e l u r u h  d u n i a  u n t u k  m e n d a p a t k a n  s u a t u  
                                                          
1 Djoko Prakoso, Tindak Pidana Makar Menurut KUHP, Ghalia Indonesia, Jakarta Timur, 1986, hlm.16 . 
2https://krupukulit.com/2015/12/23/tentang-makar/, diakses tanggal 7 Februari 2019, pukul 23.00 Wib. 
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p e n g a k u a n  i n t e r n a s i o n a l .  M e n y u s u l  k e m u d i a n  p a d a  t a n g g a l  2 5  
a p r i l  1 9 5 0  M a l u k u  S e l a t a n  m e m p r o k l a m a s i k a n  d i r i n y a  s e b a g a i  
n e g a r a  y a n g  m e r d e k a .  M e n y u s u l  p u l a  p e r i s t i w a  p e n e m b a k a n  
a t a s  d i r i  P r e s i d e n  R e p u b l i k  I n d o n e s i a  ( B u n g  K a r n o )  y a i t u  
y a n g  t e r j a d i  p a d a  t a n g g a l  3 0  N o v e m b e r  1 9 5 7 ,  y a n g  l e b i h  
d i k e n a l  d e n g a n  n a m a  p e r i s t i w a  C i k i n i .  P R R I  ( P e m e r i n t a h a n  
R e v o l u s i o n e r  R e p u b l i k  I n d o n e s i a )  b e r d i r i  d i  S u m a t e r a  p a d a  
t a n g g a l  1 5  F e b r u a r i  1 9 5 8 ,  d a n  d i  b a g i a n  l a i n  n e g a r a  I n d o n e s i a  
y a i t u  d i  S u l a w e s i  b e r d i r i  p u l a  “ P E R M E S T A ”  ( P e r j u a n g a n  
S e m e s t a ) ,  k e m u d i a n  j u g a  p e r i s t i w a  y a n g  t i d a k  k a l a h  
p e n t i n g n y a  y a n g  t e r j a d i  p a d a  t a n g g a l  3 0  S e p t e m b e r  1 9 6 5  y a n g  
l e b i h  d i k e n a l  d e n g a n  n a m a  “ G e r a k a n  3 0  S e p t e m b e r  P a r t a i  
K o m u n i s  I n d o n e s i a  ( P K I ) ” . 3 M a c a m - m a c a m  t i n d a k  p i d a n a  
m a k a r  d i a t u r  d a l a m  b u k u  k e d u a  d i a n t a r a n y a  m a k a r  d e n g a n  
m a k s u d  m e l u m p u h k a n  p u c u k  k e k u a s a a n  n e g a r a  y a i t u  P r e s i d e n  
m a u p u n  W a k i l  P r e s i d e n  d i a t u r  d a l a m  P a s a l  1 0 4  K U H P .  M a k a r  
d e n g a n  m a k s u d  m e r e b u t  w i l a y a h  k e k u a s a a n  n e g a r a  d i a t u r  
d a l a m  P a s a l  1 0 6  K U H P ,  m e n g e n a i  m a k a r  t e r h a d a p  k e d a u l a t a n  
k e u a s a a n n e g a r a  d i a t u r  d i d a l a m  P a s a l  1 0 7  K U H P  d a n  m a k a r  
d e n g a n  d i d a h u l u i  d e n g a n  p e m b e r o n t a k a n  b e r s e n j a t a  d i a t u r  
d a l a m  P a s a l  1 0 8  K U H P  y a n g  m a s i n g - m a s i n g  b e r b u n y i  :  
P a s a l  1 0 4  K U H P  
“ M a k a r  d e n g a n  m a k s u d  u n t u k  m e m b u n u h ,  a t a u  m e r a m p a s  
k e m e r d e k a a n ,  a t a u  m e n i a d a k a n  k e m a m p u a n  P r e s i d e n  a t a u  
                                                          
3Djoko Prakoso, Op.Cit,  hlm.10 
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W a k i l  P r e s i d e n  m e m e r i n t a h ,  d i a n c a m  d e n g a n  p i d a n a  m a t i  a t a u  
p e n j a r a  s e u m u r  h i d u p  a t a u  p i d a n a  p e n j a r a  s e m e n t a r a  p a l i n g  
l a m a  d u a  p u l u h  t a h u n ”  
P a s a l  1 0 6  K U H P  
“ M a k a r  d e n g a n  m a k s u d  s u p a y a  w i l a y a h  n e g a r a  s e l u r u h n y a  a t a u  
s e b a g i a n  j a t u h  k e  t a n g a n  m u s u h ,  a t a u  d e n g a n  m a k s u d  u n t u k  
m e m i s a h k a n  s e b a g i a n  w i l a y a h  n e g a r a  d a r i  n e g a r a  y a n g  l a i n  
d i a n c a m  d e n g a n  p e n j a r a  s e u m u r  h i d u p  a t a u  p i d a n a  s e l a m a  
w a k t u  t e r t e n t u . ”   
P a s a l  1 0 7  K U H P  
1 )  Makar dengan maksud untuk menggulingkan pemerintah, diancam dengan pidana 
penjara paling lama lima belas tahun.  
2 )  Para pemimpin dan pengatur makar tersebbut dalam ayat 1, diancam dengan pidana 
penjara seumur hidup atau pidana penjara sementara paling lama dua puluh tahun. 
P a s a l  1 0 8  K U H P  
1 )  Barang siapa bersalah karena pemberontakan, diancam dengan pidana penjara paling 
lama lima belas tahun:  
1. orang yang melawan pemerintah Indonesia dengan senjata;  
2. orang yang dengan maksud melawan Pemerintah Indonesia menyerbu 
bersama-sama atau menggabungkan diri pada gerombolan yang melawan 
Pemerintah dengan senjata.  
2 )  Para pemimpin dan para pengatur pemberontakan diancam dengan penjara seumur 
hidup atau pidana penjara sementara paling lama dua puluh tahun. 
 N a m u n  t i d a k  d i j e l a s k a n  d i d a l a m  K U H P  m e n g e n a i  
d e f i n i s i  t i n a k  p i d a n a  m a k a r  i t u  s e n d i r i  b e s e r t a  b e n t u k  d a r i  
p e r m u l a a n  t i n d a k  p i d a n a  m a k a r  a t a u  b i a s a  d i s e b u t k a n  s e b a g a i  
“ n i a t ” .  B e r d a s a r k a n  a p a  y a n g  d i k e m u k a k a n  d i a t a s  d a n  a p a  
y a n g  d i a t u r  d i d a l a m  K U H P  m e n g e n a i  t i n d a k  p i d a n a  m a k a r  
s e y o g i a n y a  p a s a l - p a s a l  t e r s e b u t  m e n j e r a t  p e l a k u  t i n d a k  
k e j a h a t a n  d e n g a n  k e k e r a s a n  m a u p u n  b e r s e n j a t a  y a n g  d a l a m  
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s i t u a s i   t e r t e n t u  d a p a t  j u g a  m e n g a k i b a t k a n  d i s i n t e g r a s i  
k e k u a s a a n  n e g a r a .  N a m u n  l a i n  h a l n y a  d a l a m  k a s u s  y a n g  
p e n u l i s  d a p a t k a n  t e p a t n y a  d i  M a l a n g ,  J a w a  T i m u r .  B e r a w a l  
d a r i  s e b u a h  g u g a t a n  p e r d a t a  y a n g  m e m u a t p e r i h a l  p e l a k s a n a a n  
e k s e k u s i  p e n g o s o n g a n  t a n a h  d a n  b a n g u n a n  d i  K e l .  S a w o j a j a r  
K e c .  K a d u n g k a n d a n g  K o t a  M a l a n g  y a n g  d i a j u k a n  o l e h  p e m b e r i  
k u a s a  b e r n a m a  H a r i a n t o  y a n g  d i b e r i k a n  m a n d a t  o l e h  a t a s a n n y a  
M u j a i s s e b a g a i  p e n g g u g a t  d i w a k i l i  o l e h  S h a n d y  I r i a w a n  
s e b a g a i  k u a s a  h u k u m n y a  b e s e r t a  H a r i y a n t o  d i m a n a  m a k s u d  
d a r i  g u g a t a n  t e r s e b u t  i a l a h  p e r l i n d u n g a n  d i r i ,  k e l u a r g a  d a n  
h a r t a  b e n d a  y a n g  b e r a d a  d i  b a w a h  k e k u a s a a n  p e n g g u g a t  d a n  
p e n y e l a m a t a n  ( k e k a y a a n  d a n  k e u a n g a n )  n e g a r a  d a n  p e m b e l a a n  
n e g a r a  a g a r  t i d a k  t e r j a d i n y a  p e n y e l e n g g a r a a n  p e m e r i n t a h a n  
y a n g  m e l a w a n  h u k u m .  
 B e r d a s a r k a n  m a t e r i  g u g a t a n  y a n g  d i a j u k a n  o l e h  k u b u  
M u j a i s  s e b a g a i  p e n g g u g a t  y a n g  t e r d a f t a r  d i  K e p a n i t r a a n  
P e n g a d i l a n  N e g e r i  M a l a n g  d e n g a n  n o m o r  :  
6 4 / P d t . G / 2 0 1 7 / P N . M l g d i n i l a i  o l e h  h a k i m  s e b a g a i  s u a t u  b e n t u k  
t i n d a k  p i d a n a  m a k a r  d a l a m  p e r a d i l a n  y a n g  t e l a h  b e r l a n g s u n g  
d i  P e n g a d i l a n  N e g e r i  M a l a n g .  P o l r i  y a n g  b e r t i n d a k  s e b a g a i  
p e n y i d i k  d a l a m  h a l  i n i  m e n a h a n  t e r d a k w a  S h a n d y  I r i a w a n  
s e b a g a i  p e n a s i h a t  h u k u m  d a r i  M u j a i s  b e s e r t a  H a r i a n t o  s e b a g a i  
a n a k  b u a h  d a r i  M u j a i s .  B a r u l a h  s e t e l a h  d i  P r o s e s  d a l a m  
p e r a d i l a n  p i d a n a  d i  P e n g a d i l a n  N e g e r i  M a l a n g  t e p a t n y a  d a l a m  
p u t u s a n  n o m o r  1 4 9 / P i d . B / 2 0 1 8 / P N M l g  d i d a k w a  a t a s  t i n d a k  
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p i d a n a  m a k a r  s e d a n g k a n  M u j a i s  m a s u k  d a f t a r  p e n c a r i a n  o r a n g  
o l e h  P o l r i .  D a l a m  p u t u s a n  P e n g a d i l a n  N e g e r i  M a l a n g  t e r s e b u t  
k e m b a l i  m e n y u l u t  p o l e m i k  p e r i h a l  p e n e g a k a n  h u k u m  p i d a n a  
y a n g  a d i l  d i m a n a  S h a n d y  I r i a w a n  y a n g  d i k e t a h u i  s e b e l u m n y a  
a d a l a h  p e n a s i h a t  h u k u m  d a r i  H a r i y a n t o  y a n g  d i p e r i n t a h  o l e h  
M u j a i s  j u g a  t u r u t  d i j a t u h i  p i d a n a  b e r u p a  k u r u n g a n  p e n j a r a .  
P a d a h a l  d a l a m  U n d a n g - u n d a n g  N o m o r  1 8  T a h u n  2 0 0 3  T e n t a n g  
A d v o k a t  m e n g a t u r  p e r i h a l  p e r l i n d u n g a n  d a l a m  t u g a s n y a  
s e b a g a i  p e n a s i h a t  h u k u m  y a n g  t e p a t n y a  d i a t u r  d a l a m  P a s a l  1 6  
y a n g  m e n e g a s k a n  :  
“ A d v o k a t  t i d a k  d a p a t  d i t u n t u t  b a i k  s e c a r a  p e r d a t a  m a u p u n  
p i d a n a  d a l a m  m e n j a l a n k a n  t u g a s  p r o f e s i n y a  d e n g a n  i t i k a d  
b a i k  u n t u k  k e p e n t i n g a n  p e m b e l a a n  K l i e n  d a l a m  s i d a n g  
p e n g a d i l a n ”   
 U p a y a  h u k u m  S h a n d y  I r i a w a n  d a n  H a r i y a n t o  b e r l a n j u t  
d i m a n a  P e n g a d i l a n  T i n g g i  J a w a  T i m u r  y a n g  b e r w e n a n g  
m e n g a d i l i  s i d a n g  t e r s e b u t  d a l a m  p u t u s a n  n o m o r  
8 3 3 / P I D / 2 0 1 8 / P T . S B Y  m e n g u a t k a n  p u t u s a n  P e n g a d i l a n  N e g e r i  
M a l a n g  d i m a n a  t e r d a k w a  S h a n d y  I r i a w a n  S H  d a n  H a r i a n t o  
d i d a k w a  a t a s  t i n d a k  p i d a n a  t e l a h  m e l a k u k a n  p e r m u f a k a t a n  
j a h a t  u n t u k  m e l a k u k a n  k e j a h a t a n  m a k a r  d e n g a n  m a k s u d  u n t u k  
m e n g g u l i n g k a n  p e m e r i n t a h  s e b a g a i m a n a  d i a t u r  d a l a m  P a s a l  
1 0 7  a y a t  ( 1 )  K U H P  j o  P a s a l  1 1 0  a y a t  ( 1 )  K U H P  d e n g a n  p i d a n a  
p e n j a r a  S h a n d y  I r i a w a n  8  ( d e l a p a n )  t a h u n  d a n  t e r d a k w a  
H a r i a n t o  6  ( e n a m )  t a h u n  p e n j a r a .  S u d a h  p e n u l i s  j e l a s k a n  
s e b e l u m n y a  p e r i h a l  d a r i  l a t a r  b e l a k a n g  s e j a r a h  p e m b e r l a k u a n  
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h u k u m  p i d a n a  b a g i  t i n d a k  p i d a n a  m a k a r  s e b e l u m n y a ,  p e n t i n g  
u n t u k  d i p e r t i m b a n g k a n  b a h w a  d a l a m  t u n t a n  h u k u m  y a n g  
d i d a k w a k a n  k e p a d a  S h a n d y  I r i a w a n  d a n  H a r i a n t o  t i d a k  s e s u a i  
d e n g a n  a p a  y a n g  d i m a k s u d  t i n d a k  p i d a n a  m a k a r  y a n g  d i a t u r  
d a l a m  K i t a b  U n d a n g - u n d a n g  H u k u m  P i d a n a . K a r e n a  d a l a m  
k a s u s  y a n g  d i l a k u k a n  o l e h  S h a n d y  I r i a w a n  D a n  H a r i y a n t o  
t i d a k  d i d a h u l u i  o l e h  k e k e r a s a n  s e b a g a i m a n a  y a n g  d i m a k s u d  
t i n d a k  p i d a n a  m a k a r  d a l a m  K i t a b  U n d a n g - u n d a n g  H u k u m  
P i d a n a ,  d i m a n a  s y a r a t  d a r i  a d a n y a  t i n d a k  p i d a n a  m a k a r  i t u  
s e n d i r i  i a l a h  m e n g a n c a m  n y a w a  p e n y e l e n g g a r a  p e m e r i n t a h  
y a n g  t e n g a h  b e r k u a s a  y a n g  d i d a h u l u i  d e n g a n  k e k e r a s a n  
b e r s e n j a t a  s e h i n g g a  m e l u m p u h k a n  k e m a m p u a n n y a  u n t u k  
m e n e r u s k a n  p e m e r i n t a h a n n y a .  M a k a  d a r i p a d a  i t u  t i d a k  
t e p a t l a h  b i l a  s u a t u  p e r b u a t a n  y a n g  d i d a h u l u i  o l e h  u p a y a  
h u k u m  p e r d a t a  s e b a g a i  j a l a n  i n t e l e k t u a l  m a s y a r a k a t  d a l a m  
m e n g u p a y a k a n  h a k  h i d u p n y a  s e b a g a i  t i n d a k  p i d a n a  m a k a r .    
 P a s c a  r e f o r m a s i ,  j a m i n a n  t e r h a d a p  p e r s a m a a n  d i  m u k a  
h u k u m  t e r h a d a p  s e t i a p  w a r g a  n e g a r a  i n d o n e s i a  t e r t u a n g  d a l a m  
U n d a n g - u n d a n g  D a s a r  1 9 4 5  s e b a g a i  t o n g g a k  u t a m a  p r i n s i p  
d e m o k r a s i .  O l e h  k a r e n a  i t u  s e h u b u n g a n  d e n g a n  a p a  y a n g  
d i a m a n a t k a n  U n d a n g - u n d a n g  D a s a r  1 9 4 5  s e b a g a i  p u n c a k  
h i e r a r k i  k o n s t i t u s i  p a s c a  e m p a t  k a l i  a m a n d e m e n ,  n u a n s a  
p e r s a m a a n  u n t u k  m e m p e r o l e h  k e p a s t i a n  a k a n  h a k - h a k  s e b a g a i  
w a r g a  n e g a r a  d i  m u k a  h u k u m  t e l a h  m e n y e d i a k a n  
p e n g e j a w a n t a h a n  d a r i  p r i n s i p  d e m o k r a s i  i t u  s e n d i r i .   
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 H a l  i n i  t e r t u a n g  d a l a m  U U D  N K R I  T a h u n  1 9 4 5  P a s a l  2 8  
D  a y a t  ( 1 )  y a n g  m e n e g a s k a n   
“ S e t i a p  o r a n g  b e r h a k  a t a s  p e n g a k u a n ,  j a m i n a n ,  p e r l i n d u n g a n  
d a n  k e p a s t i a n  h u k u m  y a n g  a d i l  s e r t a  p e r l a k u a n  y a n g  s a m a  d i  
h a d a p a n  h u k u m ” .  
 D e n g a n  d i a t u r n y a  p r i n s i p  d e m o k r a s i  d a l a m  U U D  1 9 4 5  
m a k a  d e n g a n  s e m e r t a - m e r t a  p u l a  r a k y a t  s e b a g a i  w a r g a  n e g a r a  
i n d o n e s i a  b e r h a k  m e n g a j u k a n  k e b e r a t a n  p e r i h a l  p e n e g a k a n  
h u k u m  y a n g  k e l u a r  j a l u r  d a r i  p e r a t u r a n  p e r u n d a n g - u n d a n g a n  
y a n g  s e h a r u s n y a  b e r l a k u .  M a k a  d a r i p a d a  i t u  d e m i  
t e r s e l e n g g a r a n y a  p e r l i n d u n g a n  h u k u m  b a g i  s e t i a p  w a r g a  
n e g a r a  p e r l u  d i t e k a n k a n  b a h w a  a p a r a t  m a u p u n  l e m b a g a -
l e m b a g a  h u k u m  y a n g  b e r s a n g k u t a n  h a r u s  m e m a n d a n g  
m a s y a r a k a t  s e c a r a  o b j e k t i f  t a n p a  a d a n y a p r a s a n g k a  b u r u k  d e m i  
p e n e g a k k a n  h u k u m  y a n g  k o n d u s i f  y a n g  s e s u a i  d e n g a n  p r i n s i p  
d e m o k r a s i .  
 A s a s  l e g a l i t a s  m e r u p a k a n  s a l a h  s a t u  p r a s y a r a t  d a l a m  
s u a t u  n e g a r a  h u k u m  s e b a g a i m a n a  d i k e m u k a k a n  o l e h  y a n g  
m e n g e d e p a n k a n  c i r i  k h u s u s  y a n g  t e r d a p a t  d a l a m  k o n s e p s i  
n e g a r a  h u k u m ,  y a i t u :  ( 1 )  p e n g a k u a n  d a n  p e r l i n d u n g a n  
t e r h a d a p  h a k - h a k  a s a s i ,  y a n g  m e n g a n d u n g  p e r l a k u a n  y a n g  
s a m a  d i  b i d a n g - b i d a n g  p o l i t i k ,  h u k u m ,  s o c i a l  e k o n o m i s ,  
b u d a y a  d a n  p e n d i d i k a n ;  ( 2 )  l e g a l i t a s  d a l a m  a r t i  h u k u m  d a l a m  
s e g a l a  b e n t u k n y a ;  ( 3 )  p e r a d i l a n  y a n g  b e b a s ,  t i d a k  b e r s i f a t  
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m e m i h a k ,  b e b a s  d a r i  s e g a l a  p e n g a r u h  k e k u a s a a n  l a i n . 4 D a n  
j u g a  m e n g i n g a t  a p a  y a n g  t e l a h  d i t e g a s k a n  d a l a m  P a s a l  1 6  
U n d a n g - u n d a n g  N o m o r  1 8  T a h u n  2 0 0 3  T e n t a n g  A d v o k a t   
b a h w a s a n y a  t i d a k l a h  b e n a r  m e m i d a n a k a n  s e o r a n g  P e n a s i h a t  
H u k u m  y a n g  s e d a n g  d a l a m  r u a n g  l i n g k u p  p r o f e s i o n a l n y a  
d a l a m  m e m b e l a   K l i e n n y a .  
 S e c a r a  h i s t o r i s  a s a s  l e g a l i t a s  ( p r i n c i p l e  o f  l e g a l i t y )  
b e r a s a l  d a r i  B i l l  o f  R i g h t s  V i r g i n i a  t a h u n  1 7 7 6  A m e r i k a  
S e r i k a t .  D a l a m  B i l l  o f  R i g h t s  i n i  h a n y a  d i t e n t u k a n  b a h w a  
t i d a k  a d a  o r a n g  y a n g  b o l e h  d i t u n t u t  a t a u  d i t a n g k a p  s e l a i n  
d e n g a n  d a n  o l e h  p e r i s t i w a - p e r i s t i w a  y a n g  t e r d a p a t  d a l a m  
u n d a n g - u n d a n g . 5 J a d i  a s a s  i n i  m e m b e r i k a n  p e r l i n d u n g a n  
t e r h a d a p  t u n t u t a n  d a n  p e n a n g k a p a n  y a n g  d i l a k u k a n  s e c a r a  
s e w e n a n g - w e n a n g  d a r i  p e n g u a s a  t e r h a d a p  s e s e o r a n g .  S e m a n g a t  
d a r i  B i l l  o f  R i g h t s  i n i  k e m u d i a n  d i b a w a  o l e h  J e n d e r a l  
L a f a y e t t e  k e  P e r a n c i s  y a n g  k e m u d i a n  d i t u a n g k a n  m e l a l u i  
P a s a l  8  D e c l a r a t i o n  D e s  D r o i t s  D e  L ’ H o m m e  E t  D u  C i t o y e n  
t a h u n  1 7 8 9  y a n g  b e r b u n y i  “ T i d a k  a d a  o r a n g  d a p a t  d i p i d a n a  
s e l a i n  a t a s  k e k u a t a n  u n d a n g - u n d a n g  y a n g  s u d a h  a d a  
s e b e l u m n y a ”  d a n  d i m a s u k k a n  k e  d a l a m  P a s a l  4  C o d e  P e n a l  
P e r a n c i s  d i  b a w a h  p e m e r i n t a h a n  N a p o l e o n . 6 P e n g a r u h  a s a s  
l e g a l i t a s  i n i  s e b e n a r n y a  a d a l a h  u n t u k  m e l a k u k a n  a n t i s i  p a t i f  
                                                          
4Indriyanto SenoAdji, Pengadilan HAM, Masalah & Perspektifnya, Jurnal Keadilan Vo 2, No.2 Tahun 2002, hal. 6. 
5Gudmundur Alfredsson dan Asbjorn Eide (Editor), The Universal Declaration of Human Rights, A Common Standard of 
Achievement, Martinus Nijhoff Publiser, USA, 1999, hal. 240. Lihat juga: P.A.F. Lamintang, Dasar-Dasar Hukum Pidana 
Indonesia, Citra Aditya Bakti, Bandung, 1997, hal. 126 – 135. 
6Lobby Loqman, Perkembangan Asas Legalitas Dalam Hukum Pidana Indonesia, Makalah, Seminar Tentang Asas-Asas 
Hukum Pidana Nasional, Semarang 26-27 April, 2004 
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t e r h a d a p  t i n d a k a n - t i n d a k a n  r e p r e s i  d a r i  k e k u a s a a n  a b s o l u t  
r a j a - r a j a  a t a u  p e n g u a s a  s a a t  i t u .  K e j a h a t a n - k e j a h a t a n  y a n g  
d i n a m a k a n  c r i m i n a  e x t r a  o r d i n a r i a  ( k e j a h a t a n - k e j a h a t a n  y a n g  
t i d a k  d i s e b u t  d a l a m  u n d a n g - u n d a n g  t e r t u l i s )  t e l a h  d i t e r i m a  
o l e h  r a j a - r a j a  s e h i n g g a  d e n g a n  a d a n y a  k e j a h a t a n  y a n g  
d i n a m a k a n  c r i m i n a  e x t r a  o r d i n a r i a ,  m a k a  p e n g u a s a  a t a u p u n  
p a r a  r a j a  t e l a h  m e n g g u n a k a n  h u k u m  p i d a n a  s e c a r a  s e w e n a n g -
w e n a n g  m e n u r u t  k e h e n d a k  d a n  k e b u t u h a n n y a .  7 
 P e n g a r u h  l e g a l i t a s  P e r a n c i s  i n i l a h  y a n g  d i a d o p s i  o l e h  
B e l a n d a  m e l a l u i  w e t b o e k  v a n  s t r a f t r e c h t s  d a n  k e m u d i a n  
d i b e r l a k u k a n  s e c a r a  k o n k o r d a n s i  m e l a l u i  P a s a l  1  a y a t  ( 1 )  
K U H P  I n d o n e s i a .  A s a s  l e g a l i t a s  i n i  m e r u p a k a n  s a l a h  s a t u  
p i l a r  u t a m a  b a g i  s e t i a p  n e g a r a  y a n g  m e n g h a r g a i  h u k u m  
s e b a g a i  s u p r e m a s i  ( s u p r e m a c y  o f  l a w ) ,  s e l a i n  a d a n y a  
p e n g a k u a n  p e r l i n d u n g a n  d a n  p e n g h a r g a a n  H A M  s e r t a  
a k s e p t a b i l i t a s  t e r h a d a p  i n d e p e n d e n s i  p e r a d i l a n .  K e j a h a t a n -
k e j a h a t a n  y a n g  d i n a m a k a n  c r i m i n a  e x t r a  o r d i n a r i a  i n i l a h  y a n g  
d i p e r g u n a k a n  o l e h  p e n g u a s a  u n t u k  m e m a n f a a t k a n  h u k u m  
p i d a n a  s e c a r a  s e w e n a n g - w e n a n g  a n t a r a  l a i n  d e n g a n  
m e m a n f a a t k a n  i m p l e m e n t a s i  a s a s  r e t r o a k t i f  u n t u k  m e m e n u h i  
k e b u t u h a n  p o l i t i s n y a ,  s e b a l i k n y a  p e n g a k u a n  a d a n y a  a s a s  
l e g a l i t a s  s e b a g a i  s u m b e r  p r i m a r i t a s  d a r i  s e t i a p  n e g a r a  y a n g  
m e n g h e n d a k i  h u k u m  s e b a g a i  s u a t u  s u p r e m a s i  a d a l a h  u n t u k  
m e l a k u k a n  s u a t u  s i k a p  p r e v e n t i f  t e r h a d a p  p e m b a t a s a n  
                                                          
7Made Darma Weda, Tindak Pidana Makar Dalam Rancangan KUHP, Aliansi Nasional Reformasi KUHP, Jakarta Selatan, 
2016, hlm. 3. 
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t i n d a k a n - t i n d a k a n  p e n g u a s a  y a n g  b e r l e b i h a n  d a n  s e w e n a n g -
w e n a n g  ( a b u s e  o f  p o w e r ) . 8 
 S a l a h  s a t u  a s a s  y a n g  t e r d a p a t  d a l a m  a s a s  l e g a l i t a s  
a d a l a h  a p a  y a n g  d i s e b u t  s e b a g a i  l e x  c e r t a . L e x  c e r t a ,  
m e r u p a k a n  i s t i l a h  b a h a s a  L a t i n  y a n g  d a p a t  d i t e r j e m a h k a n  k e  
b a h a s a  I n d o n e s i a  s e b a g a i  ” u n d a n g - u n d a n g  y a n g  p a s t i ” .  
P e n g e r t i a n  a s p e k  l e x  c e r t a  d a r i  a s a s  l e g a l i t a s  d i j e l a s k a n  o l e h  
S c h a f f m e i s t e r ,  K e i j z e r  d a n  S u t o r i u s  b a h w a  t i d a k  b o l e h  a d a  
p e r u m u s a n  t i n d a k  p i d a n a  y a n g  k u r a n g  j e l a s .  S y a r a t  l e x  c e r t a  
b e r a r t i  b a h w a  u n d a n g - u n d a n g  h a r u s  c u k u p  j e l a s  s e h i n g g a ;  ( a )  
m e r u p a k a n  p e g a n g a n  b a g i  w a r g a  m a s y a r a k a t  d a l a m  m e m i l i h  
t i n g k a h  l a k u n y a  d a n  ( b )  u n t u k  m e m b e r i k a n  k e p a s t i a n  k e p a d a  
p e n g u a s a  m e n g e n a i  b a t a s - b a t a s  k e w e n a n g a n n y a . 9 
 U r a i a n  d i  a t a s  m e n u n j u k k a n  b a h w a  n e g a r a  d a l a m  
k a p a s i t a s  s e b a g a i  p e n g u a s a  s a n g a t  p o t e n s i a l  u n t u k  b e r t i n d a k  
m e l a m p a u i  b a t a s  k e w e n a n g a n n y a  d a n  m e l a k u k a n  k r i m i n a l i s a s i  
t e r h a d a p  w a r g a  n e g a r a n y a ,  y a n g  d i a n g g a p  m e n g g a n g g u  
k e h i d u p a n  b e r b a n g s a  d a n  b e r n e g a r a ,  m e l a l u i  h u k u m  p i d a n a  
y a n g  m e m e n u h i  a s a s  l e x  c e r t a . 10 
 B e r d a s a r k a n  u r a i a n  d i a t a s  y a n g  P e n u l i s  j a d i k a n  s e b a g a i  
a c u a n  g u n a  m e n e l i t i  d a n  m e n g k a j i  p e r i h a l  k a s u s  y a n g  P e n u l i s  
d a p a t k a n  t e r s e b u t d e n g a n  b e r p r i n s i p  b a h w a  N e g a r a  K e s a t u a n  
                                                          
8Indriyanto Seno Adji, Pengadilan HAM, Masalah & Perspektifnya, Jurnal Keadilan Vol.2 No. 2, Tahun 2002, hal. 6. 
9D. Schaffmesiter, Hukum Pidana, Liberty, Yogyakarta, 1995, h. 11-12. 




R e p u b l i k  I n d o n e s i a  a d a l a h  n e g a r a  y a n g  b e r d a s a r k a n  a t a s  
h u k u m  ( r e c h s s t a a t )  d a n  b u k a n  n e g a r a  y a n g  s e m a t a - m a t a  
b e r d a s a r k a n  a t a s  k e k u a s a a n  ( m a c h s t a a t )  m a k a  k e d u d u k a n  
h u k u m  h a r u s  d i t e m p a t k a n  d i  a t a s  s e g a l a - g a l a n y a  p e n u l i s  
t e r t a r i k  u n t u k  m e n u a n g k a n  p e m b a h a s a n  t e r k a i t  t i n d a k  p i d a n a  
m a k a r  t e r s e b u t  d a l a m  b e n t u k  s k r i p s i ,  d e n g a n  j u d u l  :  
A N A L I S I S  Y U R I D I S T E R H A D A P  T I N D A K  P I D A N A  M A K A R  
D I D A L A M  P U T U S A N  N O M O R  :  
1 4 9 / P i d . B / 2 0 1 8 / P N . M l g B E R D A S A R K A N  P R I N S I P  













B .  I D E N T I F I K A S I  M A S A L A H  
 B e r d a s a r k a n  l a t a r  b e l a k a n g  p e n e l i t i a n  d i  a t a s ,  p e n e l i t i  
m e r u m u s k a n  p e r m a s a l a h a n n y a  s e b a g a i  b e r i k u t  :   
1 .  B a g a i m a n a k a h  p e n e r a p a n  t i n d a k  p i d a n a  m a k a r  t e r h a d a p  
S h a n d y  I r i a w a n  d a n  H a r i a n t o ?  
2 .  A p a k a h  y a n g  m e n j a d i  l a n d a s a n  b e r p i k i r  h a k i m  P N  M a l a n g  
m e m b u a t  p e r t i m b a n g a n  h u k u m  d a l a m  p u t u s a n  n o m o r  :  
1 4 9 / P i d . B / 2 0 1 8 / P N . M l g  ?  
3 .  B a g a i m a n a  a k i b a t  h u k u m  b a g i  t e r d a k w a ?  
 
C .  T U J U A N  P E N E L I T I A N  
 S e j a l a n  d e n g a n  y a n g  t e l a h  d i k e m u k a k a n  p a d a  
i d e n t i f i k a s i  m a s a l a h  s e b e l u m n y a ,  m a k a  t u j u a n  d a r i  p e n u l i s a n  
i n i  a d a l a h  :  
1 .  U n t u k  m e n g e t a h u i ,  m e n g k a j i  d a n  m e n g a n a l i s i s  p e r i h a l  
p e n g e r t i a n  d a r i  t i n d a k  p i d a n a  m a k a r  y a n g  b e n a r  d a n  
k e t e p a t a n  d a l a m  m e r u m u s k a n  s u a t u  p e r b u a t a n  t e r t e n t u  
a d a l a h  t i n d a k  p i d a n a  m a k a r .   
2 .  U n t u k  m e n g e t a h u i ,  m e n g k a j i  &  m e n g a n a l i s i s  k e t e p a t a n  r a t i o  
d e c i d e n d i , y a i t u  a l a s a n - a l a s a n  h u k u m  y a n g  d i g u n a k a n  o l e h  
h a k i m  u n t u k  s a m p a i  k e p a d a  p u t u s a n n y a 11u n t u k  m e n e t a p k a n  
t i n d a k  p i d a n a  m a k a r .  
                                                          
11Peter Mahmud Marzuki, Penelitian Hukum, Prenadamedia Group, jakarta,2015, hlm 158 
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3 .  U n t u k  m e n g e t a h u i ,  m e n g k a j i  d a n  m e n g a n a l i s i s  p e m b e l a a n  
d a n  a k i b a t  h u k u m  b a g i  t e r d a k w a  .  
D .  K E G U N A A N  P E N E L I T I A N  
 P e n e l i t i a n  i n i  d i h a r a p k a n  d a p a t  b e r m a n f a a t  k a r e n a  
p e m i l i h a n  t e r h a d a p  i s u  h u k u m  y a n g  h e n d a k  d i t e l i t i  i n i  d i a m b i l  
b e r d a s a r k a n  k e b u t u h a n  d i  l a p a n g a n  i t u  s e n d i r i  :  
1 .  S e c a r a  T e o r i t i s   
a .  S e b a g a i  t e l a a h  a k a d e m i s  t e r h a d a p  y u r i s p r u d e n s i .  
M e n e l a a h  r a t i o  d e c i d e n d i  y a n g  d i c a n t u m k a n  o l e h  h a k i m  
g u n a  m e n g a r a h k a n  p u t u s a n n y a  k e p a d a  t i n d a k  p i d a n a  
m a k a r .   
b .  P e n e l i t i a n  i n i  d i h a r a p k a n  d a p a t  m e m b e r i k a n  p e n c e r a h a n  
t e n t a n g  r e a l i t a s  h u k u m  d i  l a p a n g a n  d a l a m  h a l  i n i  i a l a h  
h u k u m  p i d a n a  t e r k a i t  t i n d a k  p i d a n a  m a k a r .  
c .  S e b a g a i  t e l a a h  a k a d e m i s  b a g i  p r a k t i s i ,  p e m e r i n t a h ,  
p r o f e s i o n a l  d a n  m a h a s i s w a  f a k u l t a s  h u k u m  b e r k a i t a n  
d e n g a n  i s u  t i n d a k  p i d a n a  m a k a r  y a n g  m u n g k i n  k e l a k  
a k a n  t e r j a d i  l a g i .  D a n  m u n g k i n  j u g a  d a p a t  m e m b e r i k a n  
r e f e r e n s i  d a n  w a w a s a n  t e r h a d a p   m a s y a r a k a t  l u a s  y a n g  
h e n d a k  m e m a h a m i  h u k u m  p i d a n a  k h u s u s n y a  y a n g  
b e r k a i t a n  d e n g a n  t i n d a k  p i d a n a  m a k a r .  
2 .  S e c a r a  P r a k t i s  
a .  S e b a g a i  p e l e n g k a p  l i t e r a t u r  p u s t a k a  k h u s u s n y a  y a n g  
b e r k e n a a n  d e n g a n  h u k u m  p i d a n a  y a n g  b e r k a i t a n  d e n g a n  
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t i n d a k  p i d a n a  m a k a r  d i  F a k u l t a s  H u k u m  U n i v e r s i t a s  
P a s u n d a n  
b .  D i h a r a p k a n  p e n e l i t i a n  i n i  d a p a t  m e m b e r i k a n  k o n t r i b u s i  
p e m i k i r a n  y a n g  d i j a d i k a n  a c u a n  p e m b e l a j a r a n  h u k u m  
p i d a n a  b a g i  s i a p a  s a j a  y a n g  m e b u t u h k a n .  T e n t u  y a n g  
u t a m a  t e r u n t u k  m a h a s i s w a  f a k u l t a s  h u k u m  U n i v e r s i t a s  
P a s u n d a n  a t a u  p e r g u r u a n  t i n g g i  l a i n  s e r t a  m a s y a r a k a t  
l u a s  y a n g  i n g i n  m e n a m b a h  w a w a s a n  p e r i h a l  t i n d a k  
p i d a n a  m a k a r .  
E .  K E R A N G K A  P E M I K I R A N  
 T u j u a n  u n t u k  m e n c a p a i  p e m b a n g u n a n  n e g a r a  y a n g  
s e j a l a n  d e n g a n  U n d a n g - u n d a n g  D a s a r  1 9 4 5  k h u s u s n y a  d a l a m  
p e m b a n g u n a n  k e t e r t i b a n  d a l a m  b e r b a n g s a  d a n  b e r n e g a r a  y a n g  
s e s u a i  d e n g a n  f a l s a f a h  P a n c a s i l a  m a k a  p e r l u  d i p e r h a t i k a n  
p e r i h a l  p e r u m u s a n  t i n d a k  p i d a n a  m a k a r   
  S e b a g a i  d a s a r  b a g i  p e m b e n t u k a n  d a n  p e n g e j a w a n t a h a n  
s e t i a p  u n d a n g - u n d a n g  t e r c e r m i n  d i  d a l a m  p e m b u k a a n  U n d a n g -
u n d a n g  D a s a r  1 9 4 5  a l i n e a  k e e m p a t  y a n g  m e n y e b u t k a n : 12 
“ K e m u d i a n  d a r i  p a d a  i t u  u n t u k  m e m b e n t u k  s u a t u  p e m e r i n t a h a n  
N e g a r a  I n d o n e s i a  y a n g  m e l i n d u n g i  s e g e n a p  B a n g s a  i n d o n e s i a  
d a n  s e l u r u h  t u m p a h  d a r a h  I n d o n e s i a  d a n  u n t u k  m e m a j u k a n  
k e s e j a h t e r a a n  u m u m ,  m e n c e r d a s k a n  k e h i d u p a n  b a n g s a ,  d a n  
i k u t  m e l a k s a n a k a n  k e t e r t i b a n  d u n i a  y a n g  b e r d a s a r k a n  
k e m e r d a k a a n ,  p e r d a m a i a n  a b a d i  d a n  k e a d i l a n  s o s i a l ,  m a k a  
d i s u s u n l a h  t e r b a t a s ,  k e g i a t a n  p e m b a n g u n a n  k e m e r d e k a a n  
k e b a n g s a a n  i n d o n e s i a ,  y a n g  t e r b e n t u k  d a l a m  s u a t u  s u s u n a n  
N e g a r a  R e p u b l i k  I n d o n e s i a  y a n g  b e r k e d a u l a t a n  r a k y a t  d e n g a n  
b e r d a s a r  k e p a d a  K e t u h a n a n  Y a n g  M a h a  E s a ,  K e m a n u s i a a n  
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Y a n g  A d i l  d a n  B e r a d a b ,  P e r s a t u a n  I n d o n e s i a  d a n  K e r a k y a t a n  
y a n g  d i p i m p i n  o l e h  h i k m a t  k e b i j a k s a n a a n  d a l a m  
p e r m u s y a w a r a t a n / p e r w a k i l a n ,  s e r t a  d e n g a n  m e w u j u d k a n  s u a t u  
k e a d i l a n  s o s i a l  b a g i  s e l u r u h  r a k y a t  I n d o n e s i a ”   
 D a l a m  s i l a  k e  2  y a k n i  “ K e m a n u s i a a n  y a n g  a d i l  d a n  
b e r a d a b ” m a k n a  t e r s e b u t  b e r a n g k a t  d a r i  p e n g e l o l a a n  s y s t e m  
h u k u m  t e n t u l a h  m e n g i d e a l k a n  s u a t u  s y s t e m  h u k u m  y a n g  
b e r m o r a l  d a n  m e n g e d e p a n k a n  p e r s a m a a n  d i  m u k a  h u k u m  
( e q u a l i t y  b e f o r e  t h e  l a w )  g u n a  t e r c a p a i n y a  k e a d i l a n ,  a m a n ,  
t e r t i b  y a n g  t e n t u n y a  b e r l a n d a s k a n  k e t u h a n a n  y a n g  m a h a  e s a .  
H a l  i t u  b e r l a k u  t e r h a d a p  s e t i a p  w a r g a  n e g a r a  t a n p a  t e r k e c u a l i  
b a i k  p e m e r i n t a h ,  a p a r a t u r  h u k u m ,  m a u p u n  m a s y a r a k a t  l u a s .  
 A r t i n y a  a p a r a t  p e m e r i n t a h  s e b a g a i  a l a t  u n t u k  
m e r e a l i s a s i k a n  c i t a - c i t a  l u h u r  y a n g  d i i d a m k a n  o l e h  
m a s y a r a k a t  l u a s  i a l a h  p e n e g a k a n  h u k u m  y a n g  o b j e k t i f ,  
k o n d u s i f  d a n  b e n a r .  T e n t u n y a  y a n g  j u g a  b e r b a n d i n g  l u r u s  
d e n g a n  h u k u m  y a n g  b e r l a k u  y a g g  b e r l a n d a s k a n  k a i d a h - k a i d a h  
d a n  a s a s - a s a s  y a n g  m e n j a d i  t o l a k  u k u r  u t a m a  d a l a m  s e t i a p  
p e n e r a p a n n y a .  
 U n d a n g - u n d a n g  d a s a r  1 9 4 5  m e n j a m i n  s e t i a p  h a k  
m a s y a r a k a t  d e m i  t e r p e n u h i n y a  k e p e n t i n g a n - k e p e n t i n g a n  
h u k u m n y a  y a n g  t e r t u a n g  d a l a m  P a s a l  2 8 I  a y a t  ( 1 )   y a n g  
m e n y e b u t k a n  : 13 
“ H a k  u n t u k  h i d u p ,  h a k  u n t u k  t i d a k  d i s i k s a ,  h a k  k e m e r d e k a a n  
p i k i r a n  d a n  h a t i  n u r a n i ,  h a k  b e r a g a m a ,  h a k  u n t u k  t i d a k  
d i p e r b u d a k ,  h a k  u n t u k  d i a k u i  s e b a g a i  p r i b a d i  d i  h a d a p a n  
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h u k u m  d a n  h a k  u n t u k  t i d a k  d i t u n t u t  a t a s  d a s a r  h u k u m  y a n g  
b e r l a k u  s u r u t  a d a l a h  h a k  a s a s i  m a n u s i a  y a n g  t i d a k  d a p a t  
d i k u r a n g i  d a l a m  k e a d a a n  a p a p u n . ”  
 M e r u j u k  p a d a  i s i  P a s a l  2 8 I  a y a t  ( 1 )  U U D  1 9 4 5  “ h a k  
u n t u k  t i d a k  d i t u n t u t  a t a s  d a s a r  h u k u m  y a n g  b e r l a k u  s u r u t ”  
y a n g  m e m p u n y a i  m a k n a  b a h w a  s e t i a p  m a s y a r a k a t  t i d a k  d a p a t  
d i t u n t u t  a t a s  d a s a r  h u k u m  y a n g  t i d a k  j e l a s ,  t i d a k  o b j e k t i f  a t a u  
t a f s i r a n  y a n g  s a m a r  a t a s  s u a t u  t i n d a k  p i d a n a . A t a s  D a s a r  
t e r s e b u t  p e r l u  d i p e r t a n y a k a n  p e r i h a l  d a k w a a n  t e r h a d a p  S h a n d y  
I r i a w a n  S H  ( 4 5 )  d a n  H a r i y a n t o  ( 3 9 )  y a n g  d i m a n a  i n t i  d a r i  
d a k w a a n  J a k s a  P e n u n t u t  U m u m  y a n g  m e n c a n t u m k a n  t i n d a k  
p i d a n a  m a k a r  s e b a g a i  t i n d a k a n  o r a n g  a t a u  s e k e l o m p o k  o r a n g  
t a n p a  a l a s a n  s a h  a t a u  b e r t e n t a n g a n  d e n g a n  h u k u m  p o s i t i f  y a n g  
m e r u g i k a n  k e p e n t i n g a n  h u k u m  d a r i  n e g a r a  d a n  d i t u d u h  
m e l a k u k a n  p e n g g u l i n g a n  p e m e r i n t a h  d e n g a n  c a r a  m e n i a d a k a n  
s a h  b e n t u k  p e m e r i n t a h .  
 D a l a m  m e r u m u s k a n  s u a t u  t i n d a k a n  d a p a t  d i  k a t e g o r i k a n  
s u a t u  t i n d a k  p i d a n a  a t a u  t i d a k  m a k a  m u l a - m u l a  h a r u s  d i m u l a i  
d a r i  p e n g e r t i a n  d a r i  t i n d a k  p i d a n a  i t u  s e n d i r i  a t a u  d a l a m  
b a h a s a  b e l a n d a n y a  s t r a f b a a r  f e i t  :  
M e n u r u t  H a z e w i n k e l - S u r i n g a  t i n d a k  p i d a n a  i a l a h  “ s u a t u  
p e r i l a k u  m a n u s i a  y a n g  p a d a  s u a t u  s a a t  t e r t e n t u  t e l a h  d i t o l a k  
d i  d a l a m  s u a t u  p e r g a u a n  h i d u p  t e r t e n t u  d a n  d i a n g g a p  s e b a g a i  
p e r i l a k u  y a n g  h a r u s  d i t i a d a k a n  o l e h  h u k u m  p i d a n a  d e n g a n  
m e n g g u n a k a n  s a r a n a - s a r a n a  y a n g  b e r s i f a t  m e m a k s a  y a n g  
t e r d a p a t  d i d a l a m n y a . ” 14 
 
                                                          
14Hazewinkel-Suringa, Inleiding, hlm .25. 
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M e n u r u t  p r o f e s o r  P o m p e  t i n d a k  p i d a n a  a d a l a h  “ s u a t u  
p e l a n g g a r a n  n o r m a  ( g a n g g u a n  t e r h a d a p  t e r t i b  h u k u m )  y a n g  
d e n g a n  s e n g a j a  a t a u p u n  t i d a k  d e n g a n  s e n g a j a  t e l a h  d i l a k u k a n  
o l e h  s e o r a n g  p e l a k u ,  d i  m a n a  p e n j a t u h a n  h u k u m a n  t e r h a d a p  
p e l a k u  t e r s e b u t  a d a l a h  a d a l a h  p e r l u  d e m i  t e r p e l i h a r a n y a  t e r t i b  
h u k u m  d a n  t e r j a m i n n y a  k e p e n t i n g a n  u m u m . ” 15 
 
 A c u a n  u t a m a  d a l a m  h u k u m  p i d a n a  i a l a h  K i t a b  U n d a n g -
u n d a n g  H u k u m  P i d a n a y a n g  j u g a  m e n g a t u r  t i n d a k  p i d a n a  m a k a r  
a t a u  k e j a h a t a n  t e r h a d a p  k e a m a n a n  n e g a r a  t e p a t n y a  d i a t u r  d i  
b u k u  k e d u a  b a b  I .  
 T i n d a k  p i d a n a  m a k a r  y a n g  m a s u k  d a l a m  B a b  I  B u k u  
k e d u a  K U H P ,  d i a n t a r a n y a  t e r b a g i  d a r i  3  b e n t u k ,  y a i t u y a n g  
d i a t u r  d a l a m  P a s a l  1 0 4 ,  P a s a l  1 0 6  d a n  P a s a l  1 0 7  y a n g  u n s u r -
u n s u r n y a  s e b a g a i  b e r i k u t : 16 
 
a )  P a s a l  1 0 4  K U H P  
M a k a r  d e n g a n  m a k s u d  u n t u k  m e m b u n u h  a t a u  m e r a m p a s  
k e m e r d e k a a n  a t a u  m e n i a d a k a n  k e m a m p u a n  P r e s i d e n  a t a u  
W a k i l  P r e s i d e n  m e m e r i n t a h ,  d i a n c a m  d e n g a n  p i d a n a  m a t i  
a t a u  p i d a n a  p e n j a r a  s e u m u r  h i d u p  a t a u  p i d a n a  p e n j a r a  
s e m e n t a r a  p a l i n g  l a m a  d u a  p u l u h  t a h u n .  
 
U n s u r - u n s u r n y a :  
M a k a r  d e n g a n  m a k s u d :  
  M e n g h i l a n g k a n  j i w a  P r e s i d e n  a t a u  W a k i l  P r e s i d e n .  
                                                          
15Pompe, Handboek, hlm.39. 
16H.A.K.Moch. Anwar, Hukum Pidana Bagian Khusus, Penerbit alumni, hlm 217. 
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  M e r a m p a s  k e m e r d e k a a n  P r e s i d e n  d a n  W a k i l .  
  M e n j a d i k a n  P r e s i d e n  a t a u  W a k i l  P r e s i d e n  t i d a k  m a m p u  
m e n j a l a n k a n  p e m e r i n t a h a n .  
D e n g a n  m a k s u d :  
 D i  s i n i  p e l a k u  h a r u s  m e m p u n y a i  n i a t ,  k e h e n d a k  a t a u  
t u j u a n .  T u j u a n  t e r s e b u t  t i d a k  p e r l u  t e r l a k s a n a d a n  m a k s u d n y a  
m e l i p u t i  k e t i g a  u n s u r  t e r s e b u t  d i  a t a s .  
M e m b u n u h :  
M e l i p u t i  p e r c o b a a n  p e m b u n u h a n  ( P a s a l  3 3 8  j o  5 3  K U H P ) ,  
p e m b u n u h a n  b i a s a  ( P a s a l  3 3 8  K U H P )  d a n  p e m b u n u h a n  y a n g  
d i r e n c a n a k a n  ( P a s a l  3 4 0  K U H P ) .  
M e r a m p a s  k e m e r d e k a a n :  
M e l i p u t i  P a s a l  3 3 3  K U H P  y a i t u  m e r a m p a s  k e m e r d e k a a n  d a n  
P a s a l  3 3 4  K U H P  m e l a n j u t k a n  m e r a m p a s  k e m e r d e k a a n .  
T i d a k  m a m p u  m e n j a l a n k a n  p e m e r i n t a h a n :  
 D a p a t  d i l a k u k a n  d e n g a n  b e b e r a p a  c a r a ,  h a l  i n i  t i d a k  
d i t e n t u k a n  s e c a r a  l i m i t a t i f  d a l a m  p e r u m u s a n  h u k u m n y a ,  h a n y a  
m e m o r i  p e n j e l a s a n  P a s a l  1 0 4  i n i  m e m b e r i k a n  c o n t o h - c o n t o h  
y a n g  d i p e r l u k a n ,  m i s a l n y a :  k e k e r a s a n ,  p e m b e r i a n  b a h a n - b a h a n  
y a n g  b e r b a h a y a ,  h a l - h a l  y a n g  d a p a t  m e n i m b u l k a n  
k e t i d a k m a m p u a n  d a l a m  t u b u h  m a u p u n  p i k i r a n  m a u p u n  d a l a m  
k e s u s i l a a n .  K e l i r u ,  t i d a k  t e r m a s u k  d a l a m  p e n g e r t i a n  i n i .  
P r e s i d e n  a t a u  W a k i l  P r e s i d e n :  
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 D i  s i n i  o b y e k n y a  a d a l a h  t e r t e n t u  i a l a h  P r e s i d e n  d a n  
W a k i l  P r e s i d e n .  
b )  P a s a l  1 0 6  K U H P  
M a k a r  d e n g a n  m a k s u d  s u p a y a  s e l u r u h  a t a u  s e b a g i a n  d a r i  
w i l a y a h  n e g a r a ,  d i a n c a m  d e n g a n  p i d a n a  p e n j a r a  s e u m u r  
h i d u p  a t a u  p i d a n a  p e n j a r a  s e m e n t a r a  p a l i n g  l a m a  d u a  p u l u h  
t a h u n .  
U n s u r - u n s u r n y a :  
M a k a r  d e n g a n  m a k s u d :  
o  M e n a k l u k a n  d a e r a h  a t a u  n e g a r a  s e l u r u h n y a  a t a u  s e b a g i a n  
k e b a w a h  p e m e r i n t a h a n  a s i n g .  
o  M e m i s a h k a n  s e b a g i a n  d a r i  d a e r a h  n e g a r a .  
D e n g a n  m a k s u d  h e n d a k :  
P e l a k u  d i  s i n i  h a r u s  m e m p u n y a i  m a k s u d  y a n g  d i a r a h k a n  p a d a :  
o  M e n a k l u k a n  d a e r a h  n e g a r a  s e l u r u h n y a  a t a u  s e b a g i a n  k e  
b a w a h  p e m e r i n t a h a n  a s i n g .  
o  M e m i s a h k a n  s e b a g i a n  d a r i  w i l a y a h  n e g a r a .  
M e n a k l u k a n  d a e r a h  n e g a r a  s e l u r u h n y a  a t a u  s e b a g i a n  k e  
b a w a h  p e m e r i n t a h a n  a s i n g :  
 U n s u r  i n i  b e r h u b u n g a n  d e n g a n  i n t e g r i t a s  w i l a y a h  n e g a r a  
R I  y a n g  d i b a h a y a k a n .  U n s u r  i n i  j u g a  b e r a r t i  m e n y e r a h k a n  
s e l u r u h  a t a u  s e b a g i a n  b e s a r  w i l a y a h  n e g a r a  k e  d a l a m  
p e m e r i n t a h a n  a s i n g .  N e g a r a  d i j a d i k a n  d a e r a h  j a j a h a n  a t a u  d i  
b a w a h  k e d a u l a t a n  n e g a r a  l a i n ,  s e h i n g g a  n e g a r a  k e h i l a n g a n  
k e m e r d e k a a n n y a  s e d a n g k a n  s e b a g i a n  w i l a y a h  d i  b a w a h  n e g a r a  
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p e m e r i n t a h a n  a s i n g  b e r a r t i  n e g a r a  k e h i l a n g a n  k e d a u l a t a n n y a  
s a m a  s e k a l i .   
 
 
c )  P a s a l  1 0 7  K U H P  
1 )  M a k a r  d e n g a n  m a k s u d  u n t u k  m e n g g u l i n g k a n  p e m e r i n t a h ,  
d i a n c a m  d e n g a n  p i d a n a  p e n j a r a  s e u m u r  h i d u p  a t a u  p i d a n a  
p e n j a r a  s e m e n t a r a  p a l i n g  l a m a  d u a  p u l u h  t a h u n .  
2 )  P a r a  p e m i m p i n  d a n  p e n g a t u r  m a k a r  t e r s e b u t  d a l a m  a y a t  1 ,  
d i a n c a m  d e n g a n  p i d a n a  p e n j a r a  s e u m u r  h i d u p  a t a u  p i d a n a  
p e n j a r a  s e m e n t a r a  p a l i n g  l a m a  d u a  p u l u h  t a h u n .  
U n s u r - u n s u r n y a :  
M a k a r  d e n g a n  m a k s u d  :  
o  M e m b u n u h  P r e s i d e n  a t a u  W a k i l  P r e s i d e n  
o  M e r a m p a s  k e m e r d e k a a n  P r e s i d e n  a t a u  W a k i l  P r e s i d e n  
o  M e n j a d i k a n  P r e s i d e n  a t a u  W a k i l  P r e s i d e n  t i d a k  m a m p u  
m e n j a l a n k a n  p e m e r i n t a h a n .  
M e r u n t u h k a n  P e m e r i n t a h a n :  
M e n u r u t  P a s a l  8 8  b i s  K U H P :  
 D e n g a n  m e n g g u l i n g k a n  p e m e r i n t a h a n  
( O m w e n t e l i n g ) d i m a k s u d  m e n i a d a k a n  a t a u  m e n g u b a h  s e c a r a  
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t i d a k  s a h  b e n t u k  p e m e r i n t a h a n  m e n u r u t  U n d a n g - u n d a n g  
D a s a r . 17 
 B e r d a s a r k a n  u r a i a n  d i a t a s  m a k a  t e r b u k a l a h  s e d i k i t  
p e r i h a l  c a k r a w a l a  d a l a m  m e r u m u s k a n  t i n d a k  p i d a n a  m a k a r  
y a n g  t e l a h  t e r j a d i  t e r h a d a p  t e r d a k w a  S h a n d y  I r i a w a n  ( 4 5 )  d a n  
H a r i y a n t o  ( 3 9 )  d i m a n a  t e l a h  t e r j a d i n y a  m u l t i  t a f s i r  d a n  
t e n t u n y a  d a l a m  h a l  i n i  t e l a h  m e n y i n g g u n g  p e r i h a l  k e a d i l a n  
d a l a m  t a t a n a n  h u k u m  p i d a n a  I n d o n e s i a .  Y a n g  m e n j a d i  s a l a h  
s a t u  p e r h a t i a n  d a r i  p e n u l i s  a d a l a h  p e r i h a l  r a t i o  d e c i d e n d i  d i  
P e n g a d i l a n  N e g e r i  M a l a n g  d a l a m  p u t u s a n  n o m o r  :  
1 4 9 / P i d . B / 2 0 1 8 / P N . M l g  d a n  j u g a  p u t u s a n  P e n g a d i l a n  T i n g g i  
S u r a b a y a  n o m o r  :  8 3 3 / P I D / 2 0 1 8 / P T . S B Y  d i m a n a  i n t i  d a r i  
r a t i o  d e c i d e n d i  y a n g  d i k e m u k a k a n  o l e h  h a k i m  i a l a h  
m e n g a m i n i  b a h w a  t i n d a k a n  u p a y a  h u k u m  b e s e r t a  m a t e r i  d a r i  
g u g a t a n  h u k u m  t e r s e b u t  m e r u p a k a n  b e n t u k  d a r i  t i n d a k  p i d a n a  
m a k a r  y a n g  s e j a l a n  d e n g a n  a p a  y a n g  d i a t u r  d a l a m  K i t a b  
U n d a n g - u n d a n g  H u k u m  P i d a n a .  D e m i k i a n  p u l a  u p a y a  h u k u m  
t e r d a k w a  y a n g  h a r u s  d i p e r j u a n g k a n  d e m i  t e r p e n u h i n y a  h a k  
u n t u k  m e n d a p a t  k e p a s t i a n  h u k u m  d a n  d i p e r l a k u k a n  o b j e k t i f  d i  
m u k a  h u k u m .   
 G u s t a v  R a d b r u c h  m e n j e l a s k a n  b a h w a : 18 
“ H u k u m  i t u  a d a l a h  h a s r a t  k e h e n d a k  u n t u k / d e m i  m e n g a b d i  
k e a d i l a n  A p a b i l a  H u k u m / u n d a n g - u n d a n g  s e c a r a  s a d a r / s e n g a j a  
m e n g i n g k a r i  k e a d i l a n ,  m i s a l n y a  s e c a r a  s e e n a k n y a  d a n  t i d a k  
                                                          
17H.A.K Moch Anwar, Hukum Pidana Bagian Khusus, Penerbit Alumni, hlm 217. 
18H.R Otje Salman, Filsafat Hukum Perkembangan & Dinamika Masalah, PT Refika Aditama, 2016, hal 58-59 
23 
 
m e n e n t u  k e p a d a  m a n u s i a  m e m b e r i k a n  t e t a p i  s e k a l i g u s  j u g a  
m e n o l a k  h a k - h a k  a s a s i n y a ,  m a k a  u n d a n g - u n d a n g  y a n g  
d e m i k i a n  i t u  k e h i l a n g a n  k e k u a t a n  b e r l a k u  m e n g i k a t n y a ,  
k a r e n a  i t u  p u l a  r a k y a t  t i d a k  w a j i b  m e n a a t i n y a .  O l e h  k a r e n a  
i t u  p u l a ,  m a k a  p a r a  a h l i / P e n e g a k  H u k u m  h a r u s l a h  m e m i l i k i  
k e b e r a n i a n  u n t u k  m e n o l a k  d a n  m e n y a n g k a l  d a n  t i d a k  
m e n g a k u i  s i f a t  h u k u m  d a r i  u n d a n g - u n d a n g  t e r s e b u t . ”  
 Y a n g  j u g a  m e n j a d i  p e r h a t i a n  u t a m a  d a l a m  p e n e l i t i a n  i n i  
i a l a h  p e r t i m b a n g a n  h u k u m  d a r i  H a k i m  y a n g  m e n j a d i  p u s a t  
s e n t r a l  a t a s  d a k w a a n  m a k a r  t e r h a d a p  t e r d a k w a  S h a n d y  I r i a w a n  
d a n  H a r i y a n t o ,  d i m a n a  d a k w a a n  y a n g  d i c a n t u m k a n  o l e h  j a k s a  
t e r a s a  s a n g a t  g e n e r i c  d a n  t i d a k  s e j a l a n  d e n g a n  r u m u s a n  t i n d a k  
p i d a n a  m a k a r  s e b a g a i m a n a  y a n g  d i m a k s u d  d a l a m  K i t a b  
U n d a n g - u n d a n g  H u k u m  P i d a n a .  B e r d a s a r k a n  u r a i a n  d i a t a s ,  
m a k a  s e c a r a  k h u s u s  s a l a h  p e n e r a p a n  h u k u m  d a n  t i d a k  o b j e k t i f  
a d a l a h  k e s e l u r u h a n  p r o s e s  y a n g  t i d a k  a d i l  o l e h  H a k i m ,  y a n g  
m e n e t a p k a n  b e n a r  a t a u  t i d a k  b e n a r  m e n u r u t  h u k u m  d a l a m  
s u a t u  s i t u a s i  k o n k r e t  b e r p i k i r  d a r i  s e o r a n g  H a k i m  a t a u  j u r i s t  
y a n g  d i u j i k a n  p a d a  h a t i  n u r a n i .  D a l a m  k e n y a t a a n n y a ,  
p e n e m u a n  h u k u m  m e m i l i k i  b a n y a k  s e g i ,  b a i k  y a n g  b e r s i f a t  
l o g i s - r a s i o n i l - i l m i a h  t e t a p i  j u g a  s e k a l i g u s  i n t u i t i f - i r r a s i o n i l .  
R a s i o n i l - i l m i a h  a r t i n y a  h a r u s  m e m i l i k i  k e m a m p u a n  m e n g e n a l  
d a n  m e m a h a m i  k e n y a t a a n  k e j a d i a n n y a ,  s e r t a  a t u r a n  y a n g  
b e r l a k u  b e s e r t a  i l m u n y a .  L o g i s - i n t e l e k t u a l  d a l a m  m e n e r a p k a n  
s e b u a h  a t u r a n  t e r h a d a p  k a s u s  p o s i s i n y a  d e n g a n  m e n g i n d a h k a n  
h u k u m  l o g i k a ,  b a i k  f o r m i l  m a u p u n  m a t e r i i l ;  s e d a n g k a n  a s p e k  
i n t u i t i f  i r a s i o n i l n y a t e r l e t a k  d a l a m  h a l  p e n e m u  h u k u m  i t u  
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m e l i b a t k a n ,  m e n g g u n a k a n ,  d a n  m e n d a m b a k a n  p e r a s a a n n y a  
y a n g  h a l u s  d a n  m u r n i  m e n d a m p i n g i  r a s i o  d a n  l o g i k a  s e h i n g g a  
b e r s a m a - s a m a  m e w u j u d k a n  r a s a  k e a d i l a n  y a n g  d i b i m b i n g  o l e h  
h a t i  n u r a n i ,  s e h i n g g a  m e n g e j a w a n t a h  p u t u s a n  y a n g  a d i l  
b e r d a s a r k a n  k e b e n a r a n  j u g a  s e k a l i g u s  k o n s i s t e n  d e n g a n  s i s t e m  
h u k u m n y a . 19 
 S o e j o n o  K o e s o m o  S i s w o r o  m e n j e l a s k a n  t e n t a n g  h a k i k a t  
p e n e m u a n  h u k u m  i n i ,  b a h w a  p e n e m u a n  h u k u m  s e l a l u  b e r k a i t a n  
d e n g a n  s i t u a s i  d a n  k o n d i s i  m a s y a r a k a t  d a n  t e t a p  d a l a m  
l i n g k u n g a n  s i s t e m  h u k u m n y a ,  d e n g a n  p e n g e r t i a n  b a h w a  
p e n e m u a n  H a k i m  h a r u s  b e r s u m b e r  p a d a  c i t a  h u k u m n y a  a t a u  
t u j u a n  n o r m a n y a  ( s e s u a i  d e n g a n  h u k u m  p o s i t i f ) ,  a t a u  a s a s -
a s a s  h u k u m  d a n  c i t a  h u k u m  m e t a e m p i r i s  y a n g  a b s t r a k  
u n i v e r s a l  s e m a c a m  n a t u r a l  j u s t i c e b a h k a n  b e r s u m b e r  p a d a  
g r u n d n o r m y a n g  b e r s i f a t  m e t a f i s i s  s e p e r t i  P a n c a s i l a .  P e n e m u a n  
h u k u m  j u g a  s e y o g i a n y a  m e m p e r t i m b a n g k a n  a s p e k  f u n g s i o n a l ,  
y a n g  m e n e m p a t k a n  k e s e j a h t e r a a n  s e b a g a i  d e k a p a n  f i l o s o f i s  
d e n g a n  b e r t u m p u  p a d a  k e m a j u a n  e k o n o m i  s e r t a  k o n d i s i  
k u l t u r a l  m a s y a r a k a t  s e b a g a i m a n a  d i t e g a s k a n  k o n s e p  p e m i k i r a n  
u t i l i t a r i a n i s m e  n a m p a k  m e l e k a t  d a l a m  P e m b u k a a n ,  A l i n e a  
k e d u a ,  t e r u t a m a  p a d a  m a k n a  “ a d i l  d a n  m a k m u r ” . 20 
 B e r d a s a r k a n  p e n j e l a s a n  d i a t a s  m a k a  m a k s u d  d a r i  
p e n u l i s a n  h u k u m  i n i  i a l a h  s e m a t a - m a t a  u n t u k  m e m e n u h i  
                                                          
19Ibid, hlm 60 
20Ibid, hlm 61 
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r a s a k e a d i l a n  d a l a m  p e n e g a k a n  h u k u m  p i d a n a  d i  i n d o n e s i a ,  
d i m a n a  d a l a m  p e n e g a k a n  s u p r e m a s i  h u k u m  t e n t u n y a  s a n g a t l a h  
p e n t i n g  p e r i h a l  k e t e p a t a n  p e n a f s i r a n  m a k n a  d a n  m e n e r a p k a n  
p e n j a t u h a n  h u k u m n y a  t e r h a d a p  s e t i a p  i n d i v i d u  a t a u  k e l o m p o k  
y a n g  m e l a k u k a n  t i n d a k  p i d a n a  y a n g  b e r s a n g k u t a n  s e h i n g g a  
t e r c i p t a n y a  k e a d i l a n  d a l a m  s i s t e m  h u k u m  t e r c a p a i  d e n g a n  
a d a n y a  h a r m o n i s a s i  p e n a f s i r a n  d a n  t u j u a n  y a n g  s e s u a i  d e n g a n  
t u j u a n  d a r i  d i b e n t u k n y a  p e r a t u r a n  h u k u m  y a n g  t e r k a i t  d a l a m  
s e t i a p  t i n d a k  p i d a n a  y a n g  d i a t u r  d a n  k e t e p a t a n  p e m i d a n a n n y a .  
M a k a  d a r i p a d a i t u  s a n g a t l a h  d i h a r a m k a n  b a g i  p a r a  p e n e g a k  
h u k u m  u n t u k  s e w e n a n g - w e n a n g  d a l a m  m e n a f s i r k a n  s u a t u  
t i n d a k  p i d a n a  a p a l a g i  s a m p a i  k e l u a r  d a r i  m a k n a  a s l i n y a .  
D e n g a n  a d a n y a  p e n u l i s a n  h u k u m  i n i  d i h a r a p k a n  d a p a t  
m e m b e r i k a n  p e n c e r a h a n  t e r h a d a p  s e t i a p  e l e m e n  n e g a r a  
m a u p u n  m a s y a r a k a t  t e r h a d a p  p e m i d a n a a n  t i n d a k  p i d a n a  m a k a r  
d a n  b e n t u k  s e b e n a r n y a  d a r i  t i n d a k  p i d a n a  m a k a r  i t u  s e n d i r i  
y a n g  s e s u a i  d e n g a n  a p a  y a n g  d i m a k s u d  d a l a m  K i t a b  U n d a n g -
u n d a n g  H u k u m  P i d a n a .  
F .  M E T O D E  P E N E L I T I A N  
1 .  S p e s i f i k a s i  P e n e l i t i a n  
 S p e s i f i k a s i  p e n e l i t i a n  y a n g  d i p a k a i  d a l a m  p e n e l i t i a n  i n i  
a d a l a h  p r e s k r i p t i f y a i t u  p e n e l i t i a n  y a n g  b e r t u j u a n  u n t u k  
m e m b e r i k a n  g a m b a r a n  a t a u  m e r u m u s k a n  m a s a l a h  s e s u a i  
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d e n g a n  k e a d a a n  a t a u  f a k t a  y a n g  a d a . 21m e n g e n a i  s e g a l a  s e s u a t u  
y a n g  b e r h u b u n g a n  d e n g a n  m a s a l a h  p e n e t a p a n  t i n d a k  p i d a n a ,  
d e n g a n  m e n g g a m b a r k a n  p e r a t u r a n  p e r u n d a n g - u n d a n g a n  y a n g  
b e r l a k u  l a l u  d i k a i t k a n  d e n g a n  t e o r i - t e o r i  h u k u m  d a n  p r a k t e k  
p e l a k s a n a a n  h u k u m  m a t e r i l  m a u p u n  f o r m i l  y a n g  m e n y a n g k u t  
p e r m a s a l a h a n  d i a t a s .  
 K e g i a t a n  p e n e l i t i a n  y a n g  d i l a k u k a n  p e n u l i s  a d a l a h  
k e g i a t a n  p e n e l i t i a n  k e p u s t a k a a n .  P e n e l i t i a n  i n i  m e m p e l a j a r i  
m a t e r i  k e p u s t a k a a n  y a n g  b e r u p a  l i t e r a t u r ,  b u k u - b u k u  &  
t u l i s a n  d a l a m  p r o s e s  p e m b u k t i a n  s u a t u  t i n d a k  p i d a n a .  
 
2 .  M e t o d e  P e n d e k a t a n  
 M e t o d e  p e n d e k a t a n  y a n g  p e n u l i s  t e r a p k a n  a d a l a h  
p e n d e k a t a n  y u r i d i s  n o r m a t i f  a t a u  p e n e l i t i a n  h u k u m  
k e p u s t a k a a n  y a n g  d i l a k u k a n  d e n g a n  c a r a  m e n e l i t i  b a h a n  
p u s t a k a  d a n  d a t a  s e k u n d e r . 22M e n u r u t  S o e r j o n o  S o e k a n t o  
p e n d e k a t a n  y u r i d i s  n o r m a t i f  y a i t u  p e n e l i t i a n  h u k u m  y a n g  
d i l a k u k a n  d e n g a n  c a r a  m e n e l i t i  b a h a n  p u s t a k a  a t a u  d a t a  
s e k u n d e r  s e b a g a i  b a h a n  d a s a r  u n t u k  d i t e l i t i  d e n g a n  c a r a  
m e n g a d a k a n  p e n e l u s u r a n  t e r h a d a p  p e r a t u r a n - p e r a t u r a n  d a n  
                                                          
21Salim,Penerapan Teori Hukum Pada Penelitian Tesis dan Disertasi, Jakarta: PT Raja Grafindo Persada, 2013, hlm.9 
22Ronny Hanitjo Soemitro,Metode Penelitian Hukun dan Jurimetri, Ghalia Indonesia, Semarang, 1990, hlm 97 
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l i t e r a t u r - l i t e r a t u r  y a n g  b e r k a i t a n  d e n g a n  p e r m a s a l a h a n  y a n g  
d i t e l i t i . 23 
3 .  T a h a p  P e n e l i t i a n  
a )  T a h a p  P e r s i a p a n ,  y a i t u  t a h a p  d i m a n a  p e n e l i t i  m e r a n c a n g  
d e s a i n  p e n e l i t i a n  y a n g  d i t u a n g k a n  d i d a l a m  u s u l a n  
p e n e l i t i a n .  T a h a p a n  i n i  m e r i n c i  s e c a r a  d e t a i l  a p a  y a n g  
a k a n  d i l a k u k a n  d i d a l a m  k e g i a t a n  p e n e l i t i a n  n a n t i n y a . 24 
b )  T a h a p  P e n e l i t i a n ,  y a i t u  t a h a p a n  p e n e l i t i a n  y a n g  
d i l a k u k a n ,  s e t e l a h  u s u l a n  p e n e l i t i a n  d i n y a t a k a n  l u l u s .  
P a d a  t a h a p  i n i  d i l a k u k a n  t a h a p a n  p e n g u m p u l a n  d a t a  
m e l a l u i  s t u d i  k e p u s t a k a a n  ( l i t e r a t u r / d o k u m e n ) ,  d a n  
p e n e l i t i a n  l a p a n g a .  P e r b e d a a n n y a  d a l a m  p e n e l i t i a n  
n o r m a t i f  d a t a  u t a m a n y a  a d a l a h  d a t a  s e k u n d e r  ( d a t a  y a n g  
s u d a h  j a d i ) ,  s e h i n g g a  p e n e l i t i a n  k e p u s t a k a a n / s t u d i  
k e p u s t a k a a n  m e r u p a k a n  t a h a p  p e n e l i t i a n  u t a m a ,  
s e d a n g k a n  p e n e l i t i a n  l a p a n g a n  h a n y a  b e r s i f a t  p e n u n j a n g  
t e r h a d a p  d a t a  k e p u s t a k a a n  t e r s e b u t  d i a t a s .  P e n e l i t i a n  
l a p a n g a n  i t u  d i l a k u k a n  h a n y a  u n t u k  j u s t i f i k a s i  d a t a  
s e k u n d e r ,  y a i t u  m e l a l u i  w a w a n c a r a .  S e d a n g k a n  d a l a m  
p e n e l i t i a n  e m p i r i k ,  s t u d i  k e p u s t a k a a n  a t a u  t a h a p  
p e n e l i t i a n  k e p u s t a k a a n  h a n y a  m e r u p a k a n  p e r s i a p a n  
u n t u k  m e l a k u k a n  p e n e l i t i a n  l a p a n g a n  g u n a  m e m p e r o l e h  
d a t a  p r i m e r .  D a t a  p r i m e r  a d a l a h  d a t a  l a n g s u n g  d a r i  
                                                          
23Soerjono Soekanto , Penelitian Hukum Normatif (Suatu Tinjauan Singkat), Rajawali Pers, Jakarta, 2001, hlm. 13-14. 




m a s y a r a k a t .  J a d i  d a l a m  p e n e l i t i a n  h u k u m  e m p i r i k ,  y a n g  
l e b i h  u t a m a  a d a l a h  d a t a  l a p a n g a n .  U n t u k  l e b i h  j e l a s  
m e n g e n a i  h a l  i n i  p e n e l i t i  d i h a r u s k a n  m e l i h a t  b e r b a g a i  
l i t e r a t u r  a g a r  t a h a p  p e n e l i t i a n  d a p a t  d i u r a i k a n  s e c a r a  
l e n g k a p .  D i h a r a p k a n  p e n e l i t i  d a p a t  m e n a m p i l k a n n y a  
d a l a m  b e n t u k  r a g a a n  ( b a g a n )  s e h i n g g a  l e b i h  j e l a s . 25 
4 .  T e k n i k  P e n g u m p u l a n  D a t a  
 T e k n i k  p e n g u m p u l a n  d a t a  d i l a k u k a n  m e l a l u i  p e n e l a a h a n  
d a t a  y a n g  d a p a t  d i p e r o l e h  d a l a m  p e r a t u r a n  p e r u n d a n g -
u n d a n g a n ,  b u k u  t e k s ,  j u r n a l ,  h a s i l  p e n e l i t i a n ,  e n s i k l o p e d i ,  
b i b l i o g r a f i ,  i n d e k s  k u m u l a t i f  d a n  l a i n - l a i n .  P a d a  d a s a r n y a  
t e k n i k  p e n g u m p u l a n  d a t a  d e n g a n  p e n d e k a t a n  i n i  d i l a k u k a n  
t e r h a d a p  b e r b a g a i  l i t e r a t u r  ( k e p u s t a k a a n ) .  T e k n i k  i n i  d a p a t  
d i l a k u k a n  m e l a l u i  i n v e n t a r i s a s i  b e r b a g a i  p r o d u k  a t u r a n  y a n g  
s e l a n j u t n y a  d i l a k u k a n  p e n c a t a t a n  s e c a r a  r i n c i  ( d i p a n d a n g  
l e n g k a p )  j u g a  p e n g k l a s i f i k a s i a n  t e r h a d a p  b e r b a g a i  p r o d u k  
p e r a t u r a n  p e r u n d a n g - u n d a n g a n  y a n g  m e m i l i k i  r e l e v a n s i  
d e n g a n  m a t e r i  p e n e l i t i a n ,  s e m u a  k e g i a t a n  i t u  d i l a k u k a n  s e c a r a  
s i s t e m a t i s  d a n  t e r a r a h ,  s e h i n g g a  d i p e r o l e h  g a m b a r a n  a p a k a h  
s a t u  a t u r a n  b e r t e n t a n g a  d e n g a n  a t u r a n  l a i n n y a  a t a u  t i d a k  
( s e c a r a  v e r t i k a l  a t a u p u n  h o r i z o n t a l ) ;  a p a k a h  a s a s  h u k u m  
b e r s e s u a i a n  d e n g a n  a t u r a n  h u k u m  a t a u  t i d a k  d a n  s e t e r u s n y a . 26 
5 .  A l a t  P e n g u m p u l  D a t a  
                                                          
25Ibid, Hlm. 16-17. 
26Ibid, hlm 17-18 
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 A l a t  y a n g  p e n u l i s  g u n a k a n  d a l a m  m e n y e l e s a i k a n  
p e n u l i s a n  s k r i p s i  i n i  a d a l a h  s e b u a h  b u k u  c a t a t a n  g u n a  m e n u l i s  
s e t i a p  h a s i l  p e n e l i t i a n  d i  l a p a n g a n  b a i k  i t u  w a w a n c a r a  
m a u p u n  h a s i l  d a t a  y a n g  p e n u l i s  d a p a t k a n .  
6 .  A n a l i s i s  D a t a  
 S e t e l a h  d a t a - d a t a  t e r s e b u t  t e r s u s u n  s e c a r a  s i s t e m a t i s  
s e s u a i  d e n g a n  p o k o k - p o k o k  p e m b a h a s a n  b i d a n g  p e n e l i t i a n ,  
m a k a  d a t a  t e r s e b u t  d i a n a l i s i s  s e c a r a  d e s k r i p t i f  y a i t u  
m e n g i n t e r p r e t a s i k a n  d a t a  d a l a m  b e n t u k  u r a i a n  k a l i m a t  
s e h i n g g a  d i d a p a t l a h  p e n j e l a s a n  y a n g  s i s t e m a t i s  p e r i h a l  
p e n e r a p a n  h u k u m  y a n g  b e r s a n g k u t a n .  
7 .  L o k a s i  P e n e l i t i a n  
 L o k a s i  p e n e l i t i a n  a k a n  d i l a k s a n a k a n  t e p a t n y a  d i  
U n i v e r s i t a s  P a s u n d a n  B a n d u n g  J l .  L e n g k o n g  B e s a r  N o . 6 8 ,  
C i k a w a o ,  L e n g k o n g ,  K o t a  B a n d u n g ,  J a w a  B a r a t  4 0 2 6 1 .  
8 .  J a d w a l  P e n e l i t i a n  
J A D W A L  P E N U L I S A N  H U K U M  
N O  K E G I A T A N  B U L A N  
F E B  
2 0 1 9  
M A R  
2 0 1 9  
A P R I L  
2 0 1 9  
M E I  
2 0 1 9  
J U N  
2 0 1 9  
J U L  
2 0 1 9  
1  P e r s i a p a n / P e n y u s u n a n        
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P r o p o s a l  
2  S e m i n a r  P r o p o s a l        
3  P e r s i a p a n  P e n e l i t i a n        
4  P e n g u m p u l a n  D a t a        
5  P e n g e l o l a a n  D a t a        
6  A n a l i s i s  D a t a        
7  P e n y u s u n a n  H a s i l  
P e n e l i t i a n  K e  D a l a m  
B e n t u k  P e n u l i s a n  
      
8  S i d a n g  K o m p r e h e n s i f        
9  P e r b a i k a n        
1 0  P e n j i l i d a n        
1 1  P e n g e s a h a n        
K e t e r a n g a n  :  J a d w a l  P e n u l i s a n  H u k u m  D a p a t  B e r u b a h  
S e w a k t u - w a k t u  S e s u a i  S i t u a s i  d a n  K o n d i s i  
 
 
 
 
 
 
